agencies that did so. For example, states traditionally regulated employeremployee relationships via the common law and, with increasing regularity as the twentieth century went on, via statute and regulation. Congress preempted much of the state regulation of private labor relations during the New Deal 7 in a series of statutes premised on the New Deal Court's broad interpretation of the Commerce Clause 8 and created an administrative agency to implement the acts. 9 Scholarship has evaluated the extent to which this form of more-intrusive federal regulation has impacted federalism and whether that impact has been positive or negative.
The role of state courts has received less attention in the federalism literature. This is understandable because the conventional view is that state courts are functionally interpretative adjuncts to the Supreme Court. "The decisions of the Supreme Court of the United States on federal questions are absolutely binding on the state courts and must be followed, regardless of those courts' views." 10 However, state courts remain an important facet of federalism. In particular, states and their courts, as independent sovereigns in our federal system, retain independent interpretative authority, and their interpretations may-and, where appropriate, should-diverge from the U.S. Supreme Court's interpretations.
In this Essay, I argue, from an originalist perspective, that state court judges must follow (1) United States Supreme Court judgments and (2) originalist constitutional interpretations found in Supreme Court opinions, but that state courts are not bound by (3) nonoriginalist Supreme Court interpretations of the Constitution. 11 My claim hinges on two distinctions: (1) between judgments and opinions; and (2) between originalist and nonoriginalist decisions. I show that, because of state court judges' location outside of the Article III hierarchy and their status as independent state sovereigns exercising state judicial power, they possess interpretative independence in the face of nonoriginalist Supreme Court interpretations. At the same time, because of the Article III "judicial Power" exercised by the Supreme Court, and the Supremacy Clause, state court judges must follow Supreme Court judgments and originalist Supreme Court opinions.
This Essay tries to hit the "Goldilocks" zone of state court interpretative autonomy. It provides a space for state courts to contest nonoriginalist U.S. Supreme Court interpretations while, at the same time, National Labor Relations Act, 29 U.S.C. § § 151-69 (1935) . 10 21 CORPUS JURIS SECUNDUM, Courts § 216 (2015) . 11 In the short space of this Essay, I offer only my tentative thoughts on the extent of state court interpretative independence from nonoriginalist Supreme Court interpretations.
preserving the Supreme Court's and federal interpretative supremacy. It avoids both the pitfall of federal judicial interpretative supremacy and the pitfall of interpretative anarchy.
II. THE STANDARD NARRATIVE: NO ROOM FOR FEDERALISM
The conventional story told by our legal practice and by nonoriginalist scholars is that the Supreme Court is the supreme interpreter of the Constitution. The Supreme Court famously equated its interpretations of the Constitution with the Constitution itself in Cooper v. Aaron. 12 [Marbury v. Madison] declared the basic principle that the federal judiciary is supreme in the exposition of the law of the Constitution, and that principle has ever since been respected by this Court and the Country as a permanent and indispensable feature of our constitutional system. It follows that the interpretation of the Fourteenth Amendment enunciated by this Court in the Brown case is the supreme law of the land, and Art. VI of the Constitution makes it of binding effect on the States . . . . 13 More recently, in Planned Parenthood v. Casey, the Court reaffirmed its grandiose self-conception as the authoritative interpreter.
14 Professor Daniel Farber summarized the scholarly wisdom when he concluded that "the Court [in Cooper] was largely correct in viewing its constitutional decisions as part of the law of the land." 15 The standard narrative provided by the conventional view is that the Supreme Court-building on seeds planted in Marbury v. Madison 14 See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 866-67 (1992) ("Where, in the performance of its judicial duties, the Court decides a case in such a way as to resolve the sort of intensely divisive controversy reflected in Roe and those rare, comparable cases, its decision has a dimension that the resolution of the normal case does not carry. It is the dimension present whenever the Court's interpretation of the Constitution calls the contending sides of a national controversy to end their national division by accepting a common mandate rooted in the Constitution.").
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To reach this literally unprecedented conclusion, the Court articulated a syllogism that equated its interpretations of the Constitution with the Constitution itself.
20
This conventional view offers little-to-no space for federalism to operate in the context of state courts. Indeed, that's the conventional view's whole point. One of the Cooper Court's goals was to eliminate state officer interpretative independence.
The Cooper Court was famously short on justification for its momentous assertion. 21 As with many other instances where the Warren Court made bold claims with, at best, modest argumentative support, scholars since Cooper have offered different justifications to support Cooper's conclusion. 22 Originalist scholarship in the area of the authority of Supreme Court decisions, as in many areas, has staked out a different path. Thus far, most originalist scholarship has focused on the relative interpretative authority of the three branches of the federal government. 23 The consensus of scholars who have investigated this subject is that the Supreme Court's judgments are binding on the other branches, 24 and the Court's constitutional interpretations that justify its judgments and which are contained in its opinions are not authoritative on the other branches.
25
The scholars who have argued for this interpretative dichotomy made a number of arguments. For instance, these scholars argued that each branch of the federal government must utilize its own, independent interpretative judgment because they must ascertain what the Constitution means when they exercise their respective executive and legislative powers pursuant to their oaths of office.
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In this Essay, I build on the interpretative dichotomy identified by these scholars and argue that Cooper was only partially correct. (1994) . 24 The important and powerfully argued exception is Professor Michael Stokes Paulsen. Paulsen, supra note 23, at 221-22. 25 See sources cited supra note 23. 26 Yoo, supra note 15, at 4-5.
binding. OUTSIDE OF THE ARTICLE III HIERARCHY,  DO NOT EXERCISE FEDERAL JUDICIAL POWER, AND ARE THEREFORE NOT  BOUND BY THE STARE DECISIS EFFECT OF SUPREME COURT DECISIONS The United States Supreme Court's opinions and judgments are binding on lower federal courts because of the power lower federal courts exercise and their place in the hierarchical structure of the federal judicial branch. State courts, by contrast, are outside of the federal judicial branch, and outside of the federal government altogether. Therefore, some rationale other than the one applicable to lower federal courts must be identified to justify the authority Supreme Court judgments and opinions possess over state courts, if any.
III. STATE COURT JUDGES ARE
The default rule of our federal system is that states and their courts are independent sovereigns. 27 Only to the extent the American People delegated authority to the federal government, and that authority has been properly exercised, are states, their courts, and their citizens, constitutionally limited.
28 Therefore, one must identify a source of constitutional authority that the U.S. Supreme Court lawfully exercised to direct state courts. Otherwise, state courts retain interpretative independence.
This interpretative independence is, of course, bounded by the state court judges' good faith adherence to their oaths. This is not interpretative anarchy. However, to the extent that one believes that the Constitution's meaning is difficult to access, underdetermined, and that state judges are susceptible to bad faith, then interpretative variations will result from interpretative independence.
29
Lower federal courts, by contrast, are bound by Supreme Court precedent, and for two related reasons. First, lower federal courts must follow Supreme Court precedent because they exercise "judicial Power." Second, lower federal courts are bound by Supreme Court precedent because of their status as "inferior" to the Supreme Court.
The federal judicial branch operates as a branch, with the members of the branch working together, in different capacities. 35 How federal judges up and down the hierarchy afford the constitutionallyrequired significant respect varies. For Supreme Court justices, the Court's own originalist precedent must be followed unless there is significant evidence that the precedent did not correctly articulate or apply the Constitution's original meaning. 36 Supreme Court justices should overrule nonoriginalist precedent, unless doing so would gravely harm the common good.
37
For lower federal court judges, their obligation is different because their position is "inferior."
38 Lower federal court judges must faithfully follow higher court precedent, regardless of its status as originalist or nonoriginalist. This is partially because of stare decisis. Stare decisis, as I noted, mandates that lower federal judges give Supreme Court precedent significant respect.
However, there are other facets of lower federal court practice that stare decisis by itself fails to capture. In particular, lower federal court judges give both originalist and nonoriginalist precedent stare decisis respect, and the level of stare decisis respect is greater than significant respect. These modifications to the lower federal court practice of precedent is explained by the Article III hierarchy that makes lower federal courts "inferior" to the Supreme Court. 39 practice of lower court judges following higher court precedent is relatively uncontroversial.
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The reasons why lower federal courts are bound by Supreme Court precedent do not apply to state courts. First, state courts do not exercise federal judicial power, and hence are not obligated to give Supreme Court precedent stare decisis respect. Second, state courts are not within the federal judicial branch and therefore are not inferior courts to the Supreme Court.
State courts and state judges are not part of the federal judicial branch. Therefore, state court judges do not exercise "judicial Power." They exercise the power conferred on them by their respective state constitutions. For example, the Ohio Constitution delegated to the Ohio judicial branch the "judicial power" of Ohio, not any federal power. 43 In fact, our legal system's conception of national popular sovereignty precludes the possibility of one state's people granting federal power to that state's courts. 44 The different power exercised by state courts means that they are not subject to a constitutional obligation from Article III to give Supreme Court precedent any respect, much less significant respect. Instead, state court judges exercise whatever power they received from their state constitutions and the citizens of their states.
The power state court judges exercise does not-at least not necessarily-require them to give federal court precedent (or any precedent, for that matter 45 ) respect. 46 State judges may have to do so, as a matter of their state constitutions' meaning, but that is a contingent matter. 47 Andthough I have not investigated this to a significant degree-it is unlikely that the original meaning of state judicial power includes respect for federal court precedent. See M'Culloch v. Maryland, 17 U.S. (4 Wheat.) 316, 403-04 (1819) ("The government proceeds directly from the people; is 'ordained and established,' in the name of the people; and is declared to be ordained, 'in order to form a more perfect union, establish justice, insure domestic tranquility, and secure the blessings of liberty to themselves and to their posterity.'"). 45 See My description of the relationship between state courts and the U.S. Supreme Court is supported by the Supreme Court's refusal, until very recently, to issue extraordinary writs to state courts. Extraordinary writs include discretionary writs, like mandamus. Superior courts utilized these extraordinary writs to maintain supremacy over and control of inferior courts. 56 The Supreme Court issued these writs to lower federal courts since the Republic's beginning to maintain its supremacy over them. By contrast, the first clear instance where the Supreme Court issued an extraordinary writ to a state court was not until 1978, 57 and even then, the Supreme Court did not explain the source of its authority to do so. 58 The Supreme Court's failure to issue extraordinary writs to state courts until recently, and its failure to provide an explanation when it did so, shows that state courts are constitutionally not inferior courts.
A potentially powerful counter-argument to my position is that state courts, to the extent they adjudicate federal questions, are "constitute[d]" federal tribunals by Congress under Article I, Section 8, Clause 7.
59 These tribunals are "inferior to the supreme Court" and therefore are subject to the precedential weight of the Supreme Court's cases. 60 
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is not a source of state court constitutional inferiority. Furthermore, even if state courts were "inferior" to the Supreme Court in a manner identical to lower federal courts, state courts exercise state judicial power and not federal judicial power. Federal judicial power includes the obligation to give the Supreme Court's precedent "significant respect." Whether the state judicial power exercised by the state courts includes a similar requirement is contingent on the meaning of judicial power in each state. To my knowledge, there is no evidence on that question, and there are strong reasons to believe that state judicial power does not mean giving Supreme Court precedent stare decisis weight. For example, some of the state courts predated the creation of the U.S. Supreme Court, so the judicial power exercised by these state courts could not include giving respect to Supreme Court precedent.
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In sum, the reasons why lower federal courts must follow Supreme Court precedent do not apply to state courts. Below, I argue that state courts must follow originalist Supreme Court decisions, and Supreme Court judgments.
IV. STATE COURT JUDGES ARE BOUND BY
ORIGINALIST SUPREME COURT DECISIONS AND NOT BOUND BY NONORIGINALIST SUPREME COURT DECISIONS In this Part, I argue that state courts' duty to follow U.S. Supreme Court decisions 64 hinges on whether those decisions are originalist or nonoriginalist. A reminder that my argument assumes that originalism is the correct theory of interpretation. State court judges must follow originalist decisions, but not nonoriginalist decisions. Next, in Part V, I argue that, when subject to an otherwise-applicable nonoriginalist decision, state court judges must still follow the U.S. Supreme Court's judgments in those precedents.
State court judges are bound by originalist Supreme Court decisions because those decisions are correct interpretations of the Constitution. In this originalist precedent, the Supreme Court articulates the Constitution's meaning as fixed at its point of ratification and applies that meaning to the 63 Even if these state constitutions were amended following adoption of the current Constitution and establishment of the federal Supreme Court, the point remains that it was not necessary for state judicial power to include respect for Supreme Court precedent. 64 Here, in Part IV, I use the label "decision" to describe the subject of analysis at a relatively high level of generality and to elide the distinction between a court's judgment and its opinion. As I describe in Part V, a decision typically includes both a judgment and an opinion. I also use "decision" as synonymous with "precedent," but I use the label decision here and reserve the label precedent for the context of a decision's stare decisis effect, if any. By contrast, state court judges are not bound by nonoriginalist Supreme Court decisions because those decisions are incorrect interpretations or applications of the Constitution. This too is the relatively uncontroversial application of originalism's fixation and contribution theses. Nonoriginalist precedent departs from the Constitution's fixed original meaning. The Constitution requires state court judges to take an oath to "support" the Constitution 75 which binds them to the Constitution's original meaning. 76 A Supreme Court decision's status as a nonoriginalist precedent would prevent it from being "in Pursuance" of the Constitution.
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A U.S. Supreme Court decision that is unfaithful to the Constitution's original meaning not only does not bind state court judges; the judges' oath compels them to not follow it. 78 If a state court judge followed the nonoriginalist decision, that judge would not be "support[ing]" the Constitution; he would be undermining it. Nor would the judge be "bound" by the Constitution if he followed the nonoriginalist decision.
Originalism in Good Faith (OIGF) is the standard to determine whether a decision is originalist or nonoriginalist. I explained OIGF in prior work. 79 The OIGF standard requires that a decision evince an objective good faith effort to articulate and apply the Constitution's original meaning. 80 This evidence is gathered from the decision itself. 81 For instance, if the opinion evaluated the pertinent historical evidence bearing on a question of original meaning, then that is a (not-determinative) reason to treat the decision as originalist. A decision is originalist if it meets the OIGF standard; a precedent is nonoriginalist if it fails to meet the OIGF standard.
82
If a decision meets the OIGF standard-if it is an originalist precedent-it is protected by a rebuttable presumption. 83 This rebuttable presumption means that other courts should give the decision respect, unless a party overcomes the presumption by showing that there is no substantial evidence that the decision is, in fact, originalist. an incorrect constitutional interpretation, state court judges have a duty to reject the decision.
V. STATE COURT JUDGES ARE BOUND BY SUPREME COURT JUDGMENTS, NOT OPINIONS
Here, I argue that U.S. Supreme Court judgments are binding on state court judges. State court judges' obligation to follow Supreme Court judgments exists regardless of the accuracy of the interpretations supporting the judgments. In other words, the judgment of a nonoriginalist precedent binds state courts just as much as a judgment in an originalist precedent.
Judicial decisions today typically have two basic components: a judgment and an opinion. 85 The judgment is the legal determination of liability among the parties to a case. 86 It awards or denies the relief claimed by the plaintiff(s) from the defendant(s) in the case. In Fairfax's Devisee v. Hunter's Lessee, for instance, the Supreme Court reviewed a decision of the Court of Appeals of Virginia involving the meaning of a treaty. 87 The Supreme Court reviewed the Virginia court's decision via a writ of error, which was the common law mechanism to review a lower court's judgment. 88 The Supreme Court's decision explained why the Jay Treaty required reversal, 89 and then issued its mandate to the Court of Appeals of Virginia ordering it to enter judgment for Martin. 90 The Supreme Court's mandate only required a change of the Court of Appeals of Virginia's judgment; it did not mandate that it agree with the Supreme Court's legal reasoning. 85 See WRIGHT & MILLER, FEDERAL PRACTICE AND PROCEDURE § 2651 ("The decision consists of the court's findings of fact and conclusions of law; the rendition of judgment is the pronouncement of that decision and the act that gives it legal effect."); Yoo, supra note 15, at 6. Of course, it is not always the case today, and it was more frequently not the case early in the Republic, that Supreme Court decisions possessed both opinions and judgments. Today, the Supreme Court disposes of some of its cases without an opinion. The early Supreme Court utilized seriatim opinions delivered by the different justices. Fairfax's Devisee, 11 U.S. at 627. 90 See Hunter v. Martin, 18 Va. (4 Munf.) 1, 2 (1814) (quoting the U.S. Supreme Court's mandate: "the judgment of the Court of Appeals in and for the Commonwealth of Virginia, in this case be, and the same is hereby reversed and annulled, and that the judgment of the District Court of Winchester be affirmed, with costs; and it is further ordered, that the said cause be remanded to the said Court of Appeals in and for the Commonwealth of Virginia, with instructions to enter judgment for the appellant, Philip Martin-and the same is hereby remanded accordingly.-You therefore are hereby commanded that such proceedings be had in said cause, as according to right and justice, and the laws of the United States, and agreeably to said judgment and instructions of said Supreme Court ought to be had, the said writ of error notwithstanding."). [Vol. 11:327 The opinion explains and justifies the judgment in a case. 91 The opinion ascertains the Constitution's meaning, evaluates the parties' arguments, and explains which party's arguments are correct. The opinion then describes why the Constitution requires the judgment. For example, in Martin v. Hunter's Lessee, the Supreme Court reversed the Court of Appeals of Virginia's judgment. 92 Justice Story explained, in the Court's opinion, why Article III's grant of appellate jurisdiction to the Supreme Court authorized the 1789 Judiciary Act Section 25's grant of jurisdiction to the Supreme Court to review state court judgments.
93
The core or focal case of the "judicial Power" exercised by the Supreme Court (and other federal courts) is its authority to issue final judgments. 94 These judgments are binding on the parties to the case, and officials who have sworn an oath to support the Constitution must follow and enforce these judgments. 95 This is true even if the judgment rests on an incorrect opinion: even if the Supreme Court incorrectly interpreted the Constitution.
96 Therefore, the other branches of the federal government and state officers must enforce Supreme Court judgments, even if they believe that a judgment is insufficiently justified.
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Scholars have offered a host of arguments to support this claim, and this appears to be the consensus position. These arguments utilize various facets of the Constitution's text and structure, the historical background of English and American practice, the Framing and Ratification debates, and early practice under the Constitution. For example, Professor William Baude relied on Article III's text and the principle of coordinate branches, among many other reasons. He argued that, since Article III "judicial Power" operated on (only) cases and controversies, this power culminated in the form of judgments. So long as these judgments were within the scope of the federal courts' jurisdiction-so long as they were within an Article 91 See WRIGHT & MILLER, supra note 85, § 2651 ("The decision consists of the court's findings of fact and conclusions of law; the rendition of judgment is the pronouncement of that decision and the act that gives it legal effect."). review state court decisions extends only to the U.S. Supreme Court's judgments, not its opinions. The articulation of the Court's reasons for its judgment are not necessary to effectuate the exercise of its Article III power and beyond its statutory authority, both of which privilege only judgments. There is therefore no "Law" "in Pursuance" of the Constitution upon which the Supremacy Clause may operate.
The Supreme Court's opinions' force rests entirely on their ability to persuade that they embody correct interpretations of the Constitution. In fact, until John Marshall became Chief Justice, there were no opinions of the Court, only the seriatim opinions of the various justices. It was therefore impossible for the Court's interpretative reasoning to bind other government officers because it did not exist, unless a majority of the justices in their seriatim opinions agreed on the same interpretative reasoning, which was unlikely.
In sum, state court judges must follow U.S. Supreme Court judgments in all cases within the Court's case or controversy and appellate jurisdiction, and authorized by (constitutional) federal statute. This duty applies even when the interpretative reasons supporting the judgments are nonoriginalist.
VI. CANONICAL ARGUMENTS SUPPORTING JUDICIAL REVIEW SHOW THAT STATE COURT JUDGES ARE NOT BOUND BY NONORIGINALIST SUPREME COURT OPINIONS
In this Part, I bring together the claims made in Parts IV and V and couple them with canonical arguments used to justify judicial review. I argue that state court judges are not bound by nonoriginalist Supreme Court opinions because of the confluence of two related characteristics. First, if a Supreme Court decision is an incorrect nonoriginalist interpretation of the Constitution, its warrant as an interpretation of the Constitution fails. Second, since the authoritativeness of a Supreme Court's opinion is dependent on its accuracy, then a nonoriginalist opinion lacks authority branch of the federal government, they argued, would exercise its powers independently-separately-from the others. When Congress legislated, for example, it would necessarily interpret the Constitution to determine whether it had the authority to pass an act and whether the act complied with constitutional limitations. Similarly, the Supreme Court would necessarily determine the Constitution's meaning in (some of) its cases. Each branch, they argued, was coordinate so that no single branch's constitutional interpretations were controlling on the others. If it was otherwise, then that would mean that one branch's interpretations were preeminent, which conflicted with the bedrock structural principle of branch coordinancy.
This same argument justifies state judge interpretative independence from nonoriginalist Supreme Court opinions. Unlike in Marbury, the bedrock constitutional principle at work in this context is federalism. Federalism is the principle that the federal and state governments are supreme in their respective spheres of authority and that each may not regulate in the other's sphere.
The Supreme Court and the respective state supreme courts are coordinate courts, within their respective spheres. The Supreme Court's opinions are binding on state courts when it acts within its sphere of Supremacy Clause authority, which is when its opinions meet the Originalism in Good Faith standard. Similarly, when the Supreme Court's opinions are nonoriginalist, they are not supreme over state judges, and state judges exercise coordinate interpretative authority.
Chief Justice Marshall also argued that, because federal judges swore an oath to support the Constitution, 109 they must utilize their own interpretative judgment when exercising the judicial power. 110 This meant that federal judges must make their own good faith judgments on the Constitution's meaning and cannot blindly follow to Congress' or the President's interpretations of the Constitution.
This same argument supports state judge interpretative independence from Supreme Court nonoriginalist interpretations. Article VI expressly enjoins state court judges to "support" the Constitution. In the exercise of their state judicial power, state judges must make good faith judgments on the Constitution's meaning. The Supreme Court and scholars have identified three primary benefits from the federal structure of the United States. First, the most frequently identified value of federalism is that it protects individual liberty, and through two primary mechanisms. The first mechanism is dividing power among different governments. Vertically dividing power among governments prevents the concentration of power, which is a necessary precondition to the suppression of liberty. Relatedly, dividing power among different governments also provides mechanisms to check governmental power.
112 One government can check another government by active or passive resistance to its exercises of power and, in doing so, protect individual liberty.
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The second mechanism is creating jurisdictional competition for the affections of people. Humans value liberty so, when governments compete for citizens and their affections, one of the axes upon which they compete is liberty. The states and federal governments compete to offer regulatory "packages" that contain the most liberty.
Second, the Supreme Court and scholars argue that federalism creates space for jurisdictional experimentation. In a unitary state, there is only one jurisdiction and only that government can experiment with different approaches to subject matters. Experimentation presents significant risk because the entire jurisdiction suffers if the experiment fails. And that assumes that experimentation will occur, which is more difficult in unitary states because of the difficulty garnering a sufficient consensus to experiment.
Federalism both increases the likelihood of experimentation and reduces the risks posed by it. It is more likely that experimentation will occur in a federal system because one state is more likely than the entire nation to have a consensus to experiment because of the uneven distribution of preferences. Furthermore, if an experiment fails to provide net benefits, the experiment's costs are limited to that one state, and the other jurisdictions in fact benefit from that state's failed experiment by not duplicating it.
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For example, the federal government does not possess an enumerated power over education so that, at least until very recently, states were the primary directors of American education policy, which helped states form young Americans in distinct and healthy ways.
Currently, some states are experimenting with alternative approaches to drugs. Some states are relaxing restrictions on drug use. These states had a sufficient consensus to engage in this experiment. Since the jury is still out on whether these experiments are beneficial, any costs from this experiment are internalized by the experimenting states, and the other states in the Union will benefit from both the experimenting states' successes and failures.
Third, federalism provides a greater variety of environments in which the reasonable diversity of forms of human flourishing can find a home. Human beings flourish through a nearly infinite variety of combinations of the basic human goods.
114 Some humans, for example, value the good of knowledge relatively more than others, while other people value friendship more than other goods, etc. This same reasonable diversity of approaches to human flourishing occurs on the state level.
States in a federal system have the capacity to construct reasonably different "packages" of background services that cater to different avenues of human flourishing. For instance, a state may reasonably choose to regulate its citizens' lives, or one facet of life, more or less than another state. Iowa regulates farm activity less than California because these states reasonably balance the costs and benefits of farming and its impact on other facets of life differently. Iowa, for example, prioritizes family farming over other business structures for agriculture production.
State court interpretative autonomy from nonoriginalist Supreme Court opinions advances federalism's values. Of course, it is difficult to measure a priori how this autonomy will advance federalism. My arguments supporting this claim are tentative and do not offer a full analysis of the issue. Nevertheless, for each of these three federalism values-liberty, experimentation, and diverse human flourishing-current practice identifies examples of state court interpretative autonomy advancing them.
First, state interpretative autonomy currently exists where states can interpret their state constitutions to provide "greater" 115 protection to individual rights than the U.S. Supreme Court's interpretations of the federal Constitution. 116 This has occurred, for instance, in some states following the Supreme Court's rulings that the Free Speech Clause did not protect free speech activities in privately owned shopping centers. speech clause to provide protection of speech on privately owned shopping malls. 118 The California Supreme Court's interpretative independence rejected the federal interpretation so that, within California, greater freedom of speech prevailed.
Second, existing state interpretative autonomy has led to experimentation. The U.S. Supreme Court has interpreted the Takings Clause to permit government taking of private property and transferring it to another private party to obtain the public benefit generated by increased economic activity from the new use(s) for the property. 119 Both before and after Kelo, state courts interpreted their state constitutions to provide a different and greater level of protection for property owners. For instance, in City of Norwood v. Horney, the Ohio Supreme Court expressly rejected the federal path and ruled that the Ohio Constitution's takings clause prohibited such takings. 120 The interpretative independence exercised by states like Ohio is providing a series of experiments regarding which interpretation(s) provide the most net benefit.
Third, existing state interpretative autonomy has provided space for the reasonable diversity of human life to find a home. One area where humans have reasonably diverged is the extent to which the law should protect religious beliefs and religiously motivated actions from legal regulation when that regulation is not targeted at religion. Religion is a basic human good the exploration of which adds to human flourishing. However, the fact that religion is valuable does not, by itself, determine the extent to which religiously inspired activity should be shielded from government regulation. The U.S. Supreme Court famously ruled that the Free Exercise Clause did not protect religiously motivated activity from neutral government regulation, that is regulation not targeted at the religiously motivated activity. 121 That is a reasonable, 122 though not (at least at the time) a popular approach. 123 State supreme courts prior to and after Smith utilized their interpretative independence to provide more robust protection to religiously motivated activity. For instance, the Ohio Supreme 118 nonoriginalist interpretation is and remains the governing law within the state, despite the state supreme court's disagreement.
This end result of my argument for modest state court interpretative autonomy in the face of U.S. Supreme Court nonoriginalist interpretations might cause one to ask: so what's the point? The difference is that, with the arguments I presented, the U.S. Supreme Court may still be able to force state supreme courts to follow its nonoriginalist interpretations, but it has to utilize significant political capital over an extended period of time to do so.
Let me point to an historical example that exemplifies this: the saga of Ableman v. Booth.
129 Ableman is one case in a long series of episodes of northern state resistance to the 1850 Fugitive Slave Act. The Wisconsin Supreme Court repeatedly rejected the U.S. Supreme Court's constitutional interpretation that justified the Act. The U.S. Supreme Court, under Chief Justice Taney, repeatedly reversed the Wisconsin Supreme Court. Even after the U.S. Supreme Court's rulings, Wisconsin continued to resist the Act. In Ableman, the U.S. Supreme Court was able to enforce its constitutional interpretation, but only at the cost of resources and political capital expended repeatedly checking and reversing the Wisconsin Supreme Court. This resistance by the Wisconsin Supreme Court provided a very public statement of a different constitutional interpretation, a period of practical resistance to the U.S. Supreme Court's interpretation, and a focal point for opposition to the U.S. Supreme Court's interpretation.
My modest prescription preserves the U.S. Supreme Court's and federal interpretative supremacy while, at the same time, preserving a space for states to articulate a different constitutional interpretation that may-or may not-over time, provide an opportunity for other government officers to cooperate, reject, or push back against U.S. Supreme Court nonoriginalist interpretations.
IX. CONCLUSION
In this brief Essay, I provided a tentative argument for modest state court interpretative independence. I argued that state courts possess interpretative independence from nonoriginalist U.S. Supreme Court interpretations. I also argued that state courts must follow all Supreme Court judgments and originalist Supreme Court opinions. I closed by suggesting that this modest state court interpretative independence is likely to advance federalism's three primary values.
